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v. 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The appellant, James Lucas, and Joseph B. 
Johnson were jointly indicted by the Grand Jury 
of the District of Columbia on a charge of house¬ 
breaking and larceny. 

The indictment is in two counts. The first count 
charges that the appellant, together with one 
Joseph B. Johnson, on the second day of Septem¬ 
ber 1938, and at the District of Columbia aforesaid, 
the dwelling of one Frederick H. Morhart, there 
situated, feloniously did enter, with intent to com¬ 
mit therein the crime of larceny, to wit, with intent 
the goods, chattels, and property in said dwelling, 
then and there being, feloniously to steal, take and 
carry away, against the form of the statute in such 
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case made and provided, and against the peace and 
Government of the said United States. The second 
count charges that the same defendants, on the 
second day of September 1938, and at the District 
of Columbia aforesaid, one surgical bag, of the 
value of fifteen dollars, one surgical bag, of the 
value of ten dollars, one blood pressure instrument, 
of the value of twenty-seven dollars, one head mir- 
rqr. of the value of eight dollars, one pair of scis¬ 
sors, of the value of two dollars and fifty cents, one 
pair of foreceps, of the value of eight dollars, one 
leather medicine case, of the value of five dollars, 
and one annual street car pass, of the value of ten 
dollars, of the goods, chattels, and property of one 
Frederick H. Morhart, then and there being found 
in the dwelling referred to in the first count of the 
indictment, feloniously did steal, take and carry 
away, against the form of the statute in such case 
made and provided, and against the peace and gov¬ 
ernment of the said United States. 

The defendants, James Lucas and Joseph B. 
Johnson, were tried and found guilty by a jury on 
the first count of the indictment, of housebreaking, 
and petit larceny on the second count of the in¬ 
dictment. It is from this verdict that the appel¬ 
lant, James Lucas, appeals. Codefendant Joseph 
B. Johnson did not appeal. 


ARGUMENT 


At the outset, counsel for the Government deem 
it proper to say that the arrangement of assigned 
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errors and the order of the argument upon appel¬ 
lant’s brief are confusing. The brief for the Gov¬ 
ernment will follow substantially the exceptions as 
they appear in appellant’s brief, so far as they can 
be ascertained and are insisted upon by the 
appellant. 

Appellant filed a motion for a bill of particulars, 
alleging that the indictment was not sufficiently 
specific to advise the defendant of the place and 
time of the alleged commission of the offense of 
housebreaking and larceny. 

The indictment alleged that the offense was com¬ 
mitted on the second day of September 1938 at the 
dwelling of one Dr. Frederick H. Morhart in the 
District of Columbia. 

The averments of the indictment were sufficient 
to enable the defendant to prepare his defense, and 
in the event of an acquittal or conviction the judg¬ 
ment could have been pleaded in bar of a second 
prosecution for the same offense. The accused was 
not entitled to more, nor could he demand that all 
the special or particular means employed in the 
commission of the offense should be more fully 
set out in the indictment. 

In Bass v. United States, 20 D. C. App. 232, the 
Court said: 

At all events the learned Justice before 
whom the cause was tried in the exercise of 
that discretion in refusing the motion is not 
subject to review by this court. 
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Burton v. United States, 202 U. S. 344; 

i Posey v. United States, 161 U. S. 29; 

Knoll v. United States, 26 D. C. App. 457; 

Field v. United States, 27 D. C. App. 432. 

A party will not be obliged to furnish facts 
already known to his adversary, nor will a bill of 
particulars be ordered when the facts are equally 
accessible to both parties. 

3 Enc. PI. and Pr. 529. 

United States v. Tilden, 10 Benedict, 547. 

Sufficiency of an indictment. 

Ledbetter v. United States, 170 U. S. 612. 

This question has been so frequently before the 
courts that any lengthy discussion would seem to 
be unnecessary. 

II 

Another alleged error was refusal of the trial 
court to grant a severance. An examination of the 
cases on this point in the local courts and Federal 
courts shows that the granting or denial of a sever¬ 
ance is discretionary with trial court. The instant 
case was peculiarly a case for joint trial. A sever¬ 
ance might have resulted in a miscarriage of 
justice. 

Wilcox v. United States, 5S D. C. App. 

244; 

Story v. United States, 57 D. C. App. 3; 

Latses v. United States, 45 F. (2) 949; 

Dodwy v. United States, 46 F. (2) 417. 
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III 

The Government, at the trial, produced a witness, 
Dr. Frederick H. Morhart, who testified that he 
was the owner of the property stolen, and went on 
to testify after identifying the property, the value 
of the medical kit and specific instruments, as out¬ 
lined in the indictment, which were shown to him at 
the trial and introduced in evidence. At the con¬ 
clusion of the trial the Court instructed the jury 
that they were only to consider whether the defend¬ 
ants were guilty of housebreaking and petit 
larceny. 

The appellee contends that there was sufficient 
proof of value of the stolen goods to satisfy the jury 
to justify their verdict of housebreaking and petit 
larceny. 

In the case of Commonwealth v. Riggs, 14 Gray, 
376, the Court said: 

The jury were correctly instructed that if 
they were satisfied by all the evidence, and 
by inspection of the goods alleged to be 
stolen, that they were of any value, the al¬ 
legation of value in the indictment was sus¬ 
tained. Proof of the alleged value was not 
necessary. It was sufficient for conviction, 
that the property alleged to be stolen should 
be shown to be of some value, at least to the 
owner, if to no one else. 

While a thing stolen must have some value, it 
need not be an article having any specific, appreci- 
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able, or market value. At common law written 
instruments as such, were not the subject of 
larceny, but prosecutions for the theft of the paper 
on which they were written frequently took place. 

Commonwealth v. Cabot, 241 Mass. 141; 

j Jolly v. United States, 170 U. S. 402; 

Commonwealth v. Lawless, 103 Mass. 425. 

The mere producing of the goods, or most of 
them, in Court and the submission of them to the 
examination of the jury, was evidence from which 
they might place a value upon each article produced. 

State v. Beach, 70 Vermont, 283. 

V AND VI 

While it is true that appellant could show, only 
through character witness, his general reputation 
in the community for honesty and as a law-abiding 
citizen, it by no means follows that the Govern¬ 
ment is estopped from cross-examining such wit¬ 
nesses to determine whether they are testifying to 
the truth, or whether their testimony is of the man¬ 
ufactured or colored variety. 

There is unquestionably a difference between a 
person’s general reputation, and the reputation of 
that person for some specific trait of character; for 
instance, one’s reputation for peace and good order, 
for honesty and integrity, for sobriety, for veracity, 
etc. In the instant case counsel for appellant was 
not content to prove the good reputation of the ac¬ 
cused for honesty. He went a step further and 
proved that his reputation “as a law-abiding citi- 
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zen” was good. This last condition embraces a 
very great area of human conduct. The testimony 
given on this point was undoubtedly intended to 
cover the general reputation of the accused, not spe¬ 
cifically for honesty, but it was directed to the gen¬ 
eral reputation which the accused bore in the com¬ 
munity in which he lived prior to the commission 
of the offense. 

The Supreme Court, General Term, First De¬ 
partment, in People v. Watson, 7 N. Y. Supp. 532, 
was called upon to review the conviction of a 
defendant for larceny. On the part of the defense, 
evidence was given by witness produced by him, 
of his previous good character; on the cross-exami¬ 
nation of one of the witnesses, he was asked by 
prosecutor what case he had heard of with which 
the defendant was connected a short time before. 
Over objection and exception, the witness was per¬ 
mitted to answer as follows: The case where he 
was arrested for carrying burglar’s tools, said the 
Court, at page 533: 

Where a witness is examined on the sub¬ 
ject of general reputation of the accused, 
he may be interrogated on cross-examination 
as to what he may have heard concerning 
him, conflicting, in any respect, with his gen¬ 
eral judgment expressed in his direct exami¬ 
nation. The evidence obtained from a 
witness called upon the subject of character 
depends upon what he may have previously 
heard, and the party against whom his testi¬ 
mony may be given has the right to know 
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all that he may have heard affecting the cor¬ 
rectness or weight due to his conclusion. 

In Clark v. United States, 57 D. C. App. 335, the 
appellant was indicted, tried, and convicted upon a 
charge of grand larceny. At the trial of the case 
the defendant called witness, who testified to her' 
good reputation for honesty in the neighborhood 
in which she lived. Thereupon, on cross-examina¬ 
tion the witness was asked by government counsel 
if, during his acquaintance with the defendant and 
people in the neighborhood, he had heard that de¬ 
fendant was arrested on a charge of petit larceny. 
To this question counsel for defendant objected. 
The Court said: 

, The overwhelming weight of authority 

supports the view that character witness, 
testifying to good reputation of the accused, 
be asked on cross-examination whether they 
had not heard one or more persons of the 
neighborhood impute particular similar 
crimes to the accused or reports and rumors 
to that effect. In the present case it may 
be noted the accused was undertaking to 
prove a good reputation for honesty and 
the question complained of related to the 
same trait of character and related to a time 
prior to the date of alleged crime for which 
the accused was being tried. 

Again, in King v. United States, 112 Fed. 988, 
it is also plain that where the defendant in a crim¬ 
inal prosecution has introduced evidence of his 
good character, it is proper to permit the govern- 
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ment to show on his cross-examination as a wit¬ 
ness that he had engaged in another transaction 
similar to the one charged and to introduce evi¬ 
dence in rebuttal to show that such transaction 
was also criminal. 

McDonel v. the Stale, 90 Ind. 320: 

State v. West, 43 La. An. Rep. 1006; 

McCormick v. State, 66 Neb. 337; 

People v. McKane, 143 N. Y. 455. 

Briefly, appellee’s position is that the prosecu¬ 
tion in a criminal case should not be shut off from 
inquiring as to the source of information concern¬ 
ing which character witnesses testify an accused 
person might be notorious in the community on 
account of conflict with the law. Witness might 
rally to his defense with declarations that his neigh¬ 
bors highly regard him. It would be difficult, if 
not impossible, to find neighbors who would con¬ 
demn an accused person even though they might 
honestly know that person’s reputation was bad. 

The aj)pellant had been convicted for petit lar¬ 
ceny in 1927 when he was twenty years of age and 
served sixty days in jail, and was arrested again 
in 1937 on the charge of 826-b of D. C. Code. Can 
it be seriously contended that the government 
counsel could not have inquired of the defense 
character witness if they had heard of the convic¬ 
tions? In view of the negative answers, what 
harm did appellant suffer? The Court took care 
to instruct the jury for which purpose the questions 
were permitted to be asked his character witness. 
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IX 


After reading 7 ,of ^Robinson v. United 
States. 57 Ap])^ 4i^d by appellant's 

counsel in bis ludxdVratia’As^is authority for his 

• .>'• * .. . ^ 

ninth assignment*#! errors we gather that he is in- 

. »\ * * 

ferring that evidence of other crimes committed 
by appellant Lucas were shown at the trial by the 
testimony of the codefendant Johnson. This is not 
true. The ..codefendant Johnson did say on cross- 
examination by appellant^s-Vounsel, that there were 


other things he would like to. tell the jury, but was 
not allowed to complete the sentence by the Court. 
What he wanted to tell about was never before the 
jury and therefore could not be considered preju¬ 
dicial. The appellant’s counsel did not ask the 
Court to instruct the jury to disregard the state¬ 
ment, nor did he request the Court to declare a 

mistrial because of the statement made bv the code- 

* 

fendant Johnson. 


CONCLUSION 


It is respectfully submitted that the appellant 
was accorded a fair and impartial trial, and that 
the judgment of the lower Court be affirmed. 
Respectfully submitted. 

David A. Pine, 

United States Attorney. 
Arthur J. McLaughlin, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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